SENATE BILL No. 489

Introduced by Senator Alarcon

February 18, 2005

An act to amend Section 4060, 4600, and 4660 of the Labor Code,
relating to workers’ compensation.

LEGISLATIVE COUNSEL’S DIGEST

SB 489, as introduced, Alarcon. Workers’ compensation.

Existing workers’ compensation law requires employers to secure
the payment of workers’ compensation for injuries incurred by their
employees that arise out of, or in the course of, employment. Existing
law contains provisions relating to medical evaluations, medical
treatment, and permanent disability.

This bill would make technical, nonsubstantive changes to these
provisions.

Vote: majority. Appropriation: no. Fiscal committee: no.
State-mandated local program: no.

The people of the State of California do enact as follows:

1 SECTION 1. Section 4060 of the Labor Code is amended to
2 read:

3 4060. (a) This section shall apply to disputes over the
4 compensability of any injury. This section shall not apply where
5 injury to any part or parts of the body is accepted as compensable
6 by the employer.

7 (b) Neither the employer nor the employee shall be liable for
8 any comprehensive medical-legal evaluation performed by other
9 than the treating physician, except as provided in this section.
0 However, reports of treating physicians shall be admissible.
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(c) If a medical evaluation is required to determine
compensability at any time after the filing of the claim form, and
the employee is represented by an attorney, a medical evaluation
to determine compensability shall be obtained only by the
procedure provided in Section 4062.2.

(d) If a medical evaluation is required to determine
compensability at any time after the claim form is filed, and the
employee is not represented by an attorney, the employer shall
provide the employee with notice either that the employer
requests a comprehensive medical evaluation to determine
compensability or that the employer has not accepted liability
and the employee may request a comprehensive medical
evaluation to determine compensability. Either party may request
a comprehensive medical evaluation to  determine
compensability. The evaluation shall be obtained only by the
procedure provided in Section 4062.1.

(e) (1) Each notice required by subdivision (d) shall describe
the administrative procedures available to the injured employee
and advise the employee of-his—er—ther the right to consult an
attorney or an information and assistance officer-or-an-attorficy.
It shall contain the following language:

“Should you decide to be represented by an attorney, you may
or may not receive a larger award, but, unless you are determined
to be ineligible for an award, the attorney’s fee will be deducted
from any award you might receive for disability benefits. The
decision to be represented by an attorney is yours-te-make, but it
is voluntary and may not be necessary for you to receive your
benefits.”

(2) The notice required by subdivision (d) shall be
accompanied by the form prescribed by the administrative
director for requesting the assignment of a panel of qualified
medical evaluators.

SEC. 2. Section 4600 of the Labor Code is amended to read:

4600. (a) Medical, surgical, chiropractic, acupuncture, and
hospital treatment, including nursing, medicines, medical and
surgical supplies, crutches, and apparatus, including orthotic and
prosthetic devices and services, that is reasonably required to
cure or relieve the injured-werker employee from the effects of
his or her injury shall be provided by the employer. In the case of
his-er-her neglect or refusal reasonably to do so, the employer is

99



O 01NNk W~

—3— SB 489

liable for the reasonable expense incurred by or on behalf of the
employee-inproviding for treatment.

(b) As—used—in—this—diviston—and—notwithstanding
Notwithstanding any other provision of law, medical treatment
that is reasonably required to cure or relieve the injured-wotrker
employee from the effects of his or her injury means treatment
thatis based upon the guidelines adopted by the administrative
director pursuant to Section 5307.27 or, prior to the adoption of
those guidelines, the updated American College of Occupational
and Environmental Medicine’s Occupational Medicine Practice
Guidelines.

(¢c) Unless the employer or the employer’s insurer has
established a medical provider network as provided for in Section
4616, after 30 days from the date the injury is reported, the
employee may be treated by a physician of his or her own choice
or at a facility of his or her own choice within a reasonable
geographic area.

(d) (1) If an employee has notified his or her employer in
writing prior to the date of injury that he or she has a personal
physician, the employee shall have the right to be treated by that
physician from the date of injury if either of the following
conditions exist:

(A) The employer provides nonoccupational group health
coverage in a health care service plan, licensed pursuant to
Chapter 2.2 (commencing with Section 1340) of Division 2 of
the Health and Safety Code.

(B) The employer provides nonoccupational health coverage
in a group health plan or a group health insurance policy as
described in Section 4616.7.

(2) For purposes of paragraph (1), a personal physician shall
meet all of the following conditions:

(A) The physician is the employee’s regular physician and
surgeon, licensed pursuant to Chapter 5 (commencing with
Section 2000) of Division 2 of the Business and Professions
Code.

(B) The physician is the employee’s primary care physician
and has previously directed the medical treatment of the
employee, and who retains the employee’s medical records,
including his or her medical history.

(C) The physician agrees to be predesignated.
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(3) If the employer provides nonoccupational health care
pursuant to Chapter 2.2 (commencing with Section 1340) of
Division 2 of the Health and Safety Code, and the employer is
notified pursuant to paragraph (1), all medical treatment,
utilization review of medical treatment, access to medical
treatment, and other medical treatment issues shall be governed
by Chapter 2.2 (commencing with Section 1340) of Division 2 of
the Health and Safety Code. Disputes regarding the provision of
medical treatment shall be resolved pursuant to Article 5.55
(commencing with Section 1374.30) of Chapter 2.2 of Division 2
of the Health and Safety Code.

(4) If the employer provides nonoccupational health care, as
described in Section 4616.7, all medical treatment, utilization
review of medical treatment, access to medical treatment, and
other medical treatment issues shall be governed by the
applicable provisions of the Insurance Code.

(5) The insurer may require prior authorization of any
nonemergency treatment or diagnostic service and may conduct
reasonably necessary utilization review pursuant to Section 4610.

(6) The maximum percentage of all employees who are
covered under paragraph (1) that may be predesignated at any
time in the state is 7 percent.

(7) If any court finds that any portion of this subdivision is
invalid or in violation of any state or federal law, then this
subdivision shall be inoperative.

(8) The division shall conduct an evaluation of this program
and present its findings to the Governor and the Legislature on or
before March 1, 2006.

(9) This subdivision shall remain in effect only until April 30,
2007, and as of that date is repealed, unless a later enacted
statute, that is enacted before April 30, 2007, deletes or extends
that date.

(e) (1) When at the request of the employer, the employer’s
insurer, the administrative director, the appeals board, or a
workers’ compensation administrative law judge, the employee
submits to examination by a physician, he or she shall be entitled
to receive, in addition to all other benefits herein provided, all
reasonable expenses of transportation, meals, and lodging
incident to reporting for the examination, together with one day
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of temporary disability indemnity for each day of wages lost in
submitting to the examination.

(2) Regardless of the date of injury, “reasonable expenses of
transportation” includes mileage fees from the employee’s home
to the place of the examination and back at the rate of twenty-one
cents ($0.21) a mile or the mileage rate adopted by the Director
of the Department of Personnel Administration pursuant to
Section 19820 of the Government Code, whichever is higher,
plus any bridge tolls. The mileage and tolls shall be paid to the
employee at the time he or she is given notification of the time
and place of the examination.

(f) When at the request of the employer, the employer’s
insurer, the administrative director, the appeals board, or a
workers’ compensation administrative law judge, an employee
submits to examination by a physician and the employee does not
proficiently speak or understand the English language, he or she
shall be entitled to the services of a qualified interpreter in
accordance with conditions and a fee schedule prescribed by the
administrative director. These services shall be provided by the
employer. For purposes of this section, “qualified interpreter”
means a language interpreter certified, or deemed certified,
pursuant to Article 8 (commencing with Section 11435.05) of
Chapter 4.5 of Part 1 of Division 3 of Title 2 of, or Section 68566
of, the Government Code.

SEC. 3. Section 4660 of the Labor Code is amended to read:

4660. (a) In determining the percentages of permanent
disability, account shall be taken of the nature of the physical
injury or disfigurement, the occupation of the injured employee,
and his or her age at the time of the injury, consideration being
given to an employee’s diminished future earning capacity.

(b) (1) For purposes of this section, the “nature of the physical
injury or disfigurement” shall incorporate the descriptions and
measurements of physical impairments and the corresponding
percentages of impairments published in the American Medical
Association (AMA) Guides to the Evaluation of Permanent
Impairment (5th Edition).

(2) For purposes of this section, an employee’s diminished
future earning capacity shall be a numeric formula based on
empirical data and findings that aggregate the average percentage
of long-term loss of income resulting from each type of injury for
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similarly situated employees. The administrative director shall
formulate the adjusted rating schedule based on empirical data
and findings from the Evaluation of California’s Permanent
Disability Rating Schedule, Interim Report (December 2003),
prepared by the RAND Institute for Civil Justice, and upon data
from additional empirical studies.

(¢) The administrative director shall amend the schedule for
the determination of the percentage of permanent disability in
accordance with this section at least once every five years. This
schedule shall be available for public inspection and, without
formal introduction in evidence, shall be prima facie evidence of
the percentage of permanent disability to be attributed to each
injury covered by the schedule.

(d) The schedule shall promote consistency, uniformity, and
objectivity. The schedule and any amendment thereto or revision
thereof shall apply prospectively-and-shat-appty to-and-govern
only those permanent disabilities that result from compensable
injuries-reeetved-or occurring on and after the effective date of
the adoption—ef-the—sehedule, amendment, or revision of the
schedule, as the fact may be. For compensable claims arising
before January 1, 2005, the schedule as revised—pursuant—to
eh&ﬁges—m&de—rn—}egtsjr&ﬁﬁﬁ—eﬂaefed during the 2003—04 Regular
and Extraordinary Sessions of the Legislature shall apply to the
determination of permanent disabilities when there has been
either no comprehensive medical-legal report or no report by a
treating physician indicating the existence of permanent
disability, or when the employer is not required to provide the
notice required by Section 4061 to the injured worker.

(e) On or before January 1, 2005, the administrative director
shall adopt regulations to implement the changes made to this
section by the act that added this subdivision.
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